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Introduction. Trustees are often asked to determine how much the parent of a disabled child can
be paid as a care-giver and still have the child qualify for federal Supplemental Security Income (SSI)
disability benefits, which in 31 states and jurisdictions, guarantee Medicaid eligibility per Section 1634 of
the Social Security Act.

Trustees, in turn, often seek professional advice from members of the Academy of Special Needs
Planners in making the determination of maximum parental earnings that will not trigger loss of SSI
eligibility due to parent-to-child deeming.

Better yet, is to devise ways to legally avoid the deeming of income or resources altogether.

This presentation discusses the SSI federal regulations and the Social Security Administration
(SSA) Program Operations Manual System (POMS) regarding spouse-to-spouse, parent-to-child and
sponsor-to-alien deemed income and resources. The POMS are the SSA staff manual which all
components of the agency are obligated to follow.

Important principles of SSlI financial eligibility. There are a few important general principles
to keep in mind in understanding and computing deemed income:

eSSl is paid to individuals who are either elderly (over age 65) or disabled between birth
and age 65, and who meet financial eligibility rules.

eSSl eligibility is measured month-by-month

o SSI financial eligibility depends on meeting two tests: a resource (asset) test once, on the
first moment of the first day of the month, and a monthly income test, counting any
income received during any day of the month.

o “Income” is defined by “public benefits income” standards, not the IRS definition of
income.

e There is no resource sliding scale: a claimant is either under the $2,000 individual or
$3,000 couple resource test, or the claimant is over the standard and not eligible for any
benefits that month. Resources do not affect the amount of the SSI check received.
Income does. With too many countable resources, the claimant falls off the cliff; with
too much income, the claimant slides down the hill towards a point of ineligibility.
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e Having determined a claimant eligible for SSI, SSA relies on individual recipients to
report changes that potentially could affect the SSI payment, and failure to do so subjects
the claimant, and fellow co-conspirators (attorneys?) to a possible federal felony
prosecution for fraud. See 20 C.F.R. Section 416, Subpart G, for the fraud provisions.

What is the maximum SSI payment? Supplemental Security Income (SSI) is a Federal income
payment which is exactly the same in all 50 states and the District of Columbia. A few states supplement
the federal benefit. In addition, the methodology and factors used to determine the amount of the federal
SSI check is exactly the same in all parts of the country. The maximum amount that can be paid to an
individual is called the Federal Benefit Rate (FBR), and for calendar year 2009, the FBR for an individual
is $674. The SSI benefit amount for an eligible couple (both persons in the couple are disabled or elderly)
is 1.5 times the FBR, or $1,011 ( for 2009). Every October the SSI payment for the following January is
increased by a statutory cost-of-living-formula using Department of Labor data.

How does SSA determine the amount of the monthly SSI check? SSA looks at the disabled
person’s or elder person’s income and resources for each month. SSA starts out with a determination of
the countable income, and subtracts that from the maximum Federal Benefit Rate. The Federal Benefit
Rate minus “countable income” = the federal SSI payment. However, “countable income” is a term of
art. Generally the more income a claimant has, the less the SSI benefit will be. If the “countable income”
is over the allowable limit, the claimant cannot receive SSI benefits. But some income does not count for
SSI eligibility and some other types are subject to reductions or exclusions.

The SSI income rules. The SSI income rules are found at 20 C.F.R. 8416.1100 et seq. and in the

POMS at SI1 00810.001 et seq. SSA classifies income into four main types:

e Earned Income is gross wages, net earnings from self-employment, certain royalties and
honoraria, and sheltered workshop payments. POMS SI 00820.000, 20 C.F. R. 8416.1110-
1112,

e Unearned Income is all income that is not earned, such as Social Security benefits, pensions,
State disability payments, unemployment benefits, interest income, and cash from friends and
relatives. POMS SI 00830.000.

¢ In-Kind Income is food or shelter that the SSI claimant gets for free or less than its fair
market value. POMS SI 00835.000, 20 C.F. R. §416.1130-1148.
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o Deemed Income is the part of the income of the SSI claimant’s spouse with whom the
claimant lives, the SSI minor child’s parent(s) with whom the child lives, or the SSI
claimant’s sponsor (if the claimant is an alien), which is used to compute the claimant’s SSI
benefit amount. 20 C.F. R. §416.01300.000.

The SSI claimant’s type of income greatly affects the amount of the SSI payment and ultimately
even eligibility for any benefits. Here’s where advocacy comes in. If someone wants to help a family
with a disabled child and gives the parent of the minor disabled SSI eligible child $1,000, it is classified
as “unearned income,” and the entire amount, less $20, will be included in the countable income formula
for possible deeming against the child’s eligibility. Instead, if the third party hires the parent and pays the
same $1,000 as wages (“earned income”), the amount paid is reduced by $65, and then divided in half,
and only $467.50 is included in the parent’s “countable income” for possible deeming against the SSI
child.

SSA's two-step process for determine SSi eligibility and the amount of benefits. SSA uses

a two step process for determining eligibility:

Step 1: SSA subtracts any income that SSA does not count from your total gross income.
The remaining amount is the claimant’s "countable income".

Step 2: SSA subtracts the claimant’s "countable income” from the SSI Federal benefit
rate. The result is the claimant’s monthly SSI benefit as follows:

1) Claimant’s Total Income
-Claimant’s income that SSA does not count
= Claimant’s countable income

2) SSI Federal benefit rate
-Claimant’s countable income
= Claimant’s SSI Federal benefit

What income does SSA count? As noted above, SSA counts four major types of income.
However, each of these are subject to limitations. Some “income” may be completely excluded as “non-
income” and other income may be subjected to reduction in whole or in part due to statutory exclusions.

What is not income. Non-income described in 20 C.F.R. §416.1103 and the POMS at Sl

00815.000 includes, for example:
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o Medical care and services, including room and board, provided by anyone while the
claimant is living in a medical treatment facility such as a hospital or nursing home;

e Social Services;

o Receipts from the sale, exchange, or replacement of a resource.
e Income tax refunds;

o Payments by credit life or credit disability insurance;

e Proceeds of a loan [NOTE: this is one of the most important planning tools in the
attorney’s arsenal, especially in trust administration];

e Money paid by someone else directly to a supplier on the claimant’s behalf. However,
goods or services the claimant may receive as a result of the payments may be in-kind
income even if the third-party payments themselves are not;

¢ Replacement of income already received, e.g., replacement of a stolen paycheck;

e Assistance received to protect the claimant’s residence from bad weather, such as
insulation or storm doors.

Earned income exclusions. The earned income exclusions are listed in 20 C.F.R. 8416.1112. In

figuring countable earned income, certain exclusions are applied in the following order:

e Exclusions authorized by Federal laws other than Title XVI;
e The full amount of any earned income tax credit payments;
e Up to $20 per month of earned income if received infrequently or irregularly.

e For 2009, up to $1,640 in a month (but no more than $6,600 per year) for a blind or
disabled child who is a student regularly attending school;

e Any portion of the $20 per month general income exclusion that is not used against
unearned income in the same month;

e $65 of earned income;
e Impairment-related work expenses of a disabled (not blind) individual who:

0 Isunder age 65; or

0 Received SSI based on a disability for the month before turning age 65;
e  One-half of the month's remaining earned income;

e Any expenses reasonably typical of the earning of income for a blind (not disabled)
individual who:

0 Isunder age 65; or
0 Received SSI because of blindness for the month before turning age 65; and

e Any earned income used to fulfill an approved plan for achieving self-support in the case
of a blind or disabled individual who:

0 Isunder age 65; or
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0 Received SSI based on blindness or disability for the month before turning age
65.

What constitutes “unearned income.” Unearned income is defined at 20 C.F.R. §416.1120 et

seq. It is the least favored of all SSI income types. It includes the following:

Structured settlement and other annuities, pensions and other periodic payments
including Title 1l Social Security benefits, VA, Railroad Retirement, private pensions
benefits, state disability payments, unemployment insurance, worker’s compensation, etc.
Alimony and child support

Dividends, interest and some royalties, excluding royalties on published work which are
treated as earned income per 20 C.F.R. 8416.1110(e)

Rental income, after deducting ordinary and necessary expenses

Life insurance proceeds which exceed the amount spent on the deceased person’s last
illness and burial

Prizes and awards
Gifts and inheritances (except those used for purposes of a last illness and burial
In-kind support and maintenance in the form of food or shelter

Deemed income from a parent, spouse or sponsor.

Unearned income exclusions. However, pursuant to 20 C.F.R. 8416.1124 certain items of

“unearned income” are excluded entirely or partially. SSA has provided a convenient POMS web page

with hyperlinks to all the unearned income exclusions found at POMS SI 00830.099. Some examples of

the most frequently used exclusions include the following:

The first $20 per month of an individual's total unearned income other than income based
on need;

For a child SSI recipient, one-third of child support payments made by an absent parent
to or for the eligible child;

Payments to an individual for providing foster care to a child placed in the individual's
home by a qualified agency;

Crime victim compensation payments received from state-administered victim’s
assistance funds

Exclusions authorized by Federal laws other than Title XVI (e.g., food stamps, TANF
payments);

Any public agency's refund of taxes on real property or food;
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e Assistance based on need and funded wholly by a State and/or one of its political
subdivisions (including Indian tribes);

e Any portion of a grant, scholarship, or fellowship used for paying tuition, fees or other
necessary educational expenses. However, any amount set aside or actually used for food
or shelter is not excluded;

e Food raised by an individual or by his or her spouse if consumed by the household;

e Assistance received under the Disaster Relief and Emergency Assistance Act and
assistance provided under any Federal statute because of a catastrophe declared by the
President to be a major disaster;

e Up to $20 per month of unearned income if received infrequently or irregularly; i.e., if
received only once during a calendar quarter from a single source or if its receipt cannot
reasonably be expected:;

e Payments received by certain recipients under the Alaska Longevity Bonus program;

e Any interest earned on excluded burial funds and any appreciation in the value of an
excluded burial arrangement left to accumulate and become part of the separately
identifiable burial fund;

e Certain home energy and other needs-based support and maintenance assistance;

e Any unearned income used to fulfill an approved plan for achieving self-support in the
case of a blind or disabled individual who is under age 65 or received SSI based on
blindness or disability for the month he or she turned 65;

o Federal housing assistance, whether provided directly by the Federal Government or
through other entities such as local housing authorities, nonprofit organizations, etc.;

e Any interest accrued on (or after April 1, 1990) and left to accumulate as part of the value
of an excluded burial space purchase agreement;

e The value of any commercial transportation ticket received as a gift and not converted to
cash. This applies to travel among the 50 states, District of Columbia, Puerto Rico, Virgin
Islands, Guam, American Samoa, and the Northern Mariana Islands;

o Hostile fire pay from the Uniformed Services received in or after October 1993;
e Payments received from a State fund to aid victims of crime;

o Relocation assistance provided under Title Il of the Uniform Relocation Assistance and
Real Property Acquisitions Policies Act of 1970;

e Austrian Social Insurance payments that are based, in whole or in part, on wage credits
received for certain losses suffered before and during World War I,

o Payments made by the Dutch Government under the Netherlands Act on Benefits for
Victims of Persecution 1940-1945 to individuals who were victims of persecution and
suffering from illnesses or disabilities resulting from the persecution.

Examples of the Application of the SSI Income Rules. The following SSA examples show

how the above income rules are applied to an individual SSI claimant:
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EXAMPLE A — SSI Federal Benefit with UNEARNED INCOME
Total monthly income = $300 (Social Security benefit)

1) $300 (Social Security benefit)
-20 (Not counted)
=$280 (Countable income)

2) $674 (SSI Federal benefit rate)
-280 (Countable income)
=$394 (SSI Federal benefit)

EXAMPLE B — SSI Federal Benefit with EARNED INCOME
Total monthly income = $317 (Gross wages)

1) $317 (Gross wages)
-20 (general income disregard, if not used against unearned income)
$297
-65 (Not counted)
$232 divided by 1/2
=$116 (Countable income)

2) $674 (SSI Federal benefit rate)
-116 (Countable income)
=$558 (SSI Federal benefit)

EXAMPLE C — SSI Federal Benefit and STATE SUPPLEMENT with UNEARNED INCOME

The facts are the same as example A, but federally administered State supplementation
is involved.

1) $300 (Social Security benefit)
-20 (Not counted)
=$280 (Countable income)

2) $674 (SSI Federal benefit rate)
-280 (Countable Income)
=$394 (SSI Federal benefit)

3) $394 (SSI Federal benefit)
+15 (State supplement payment for an individual living alone)
=$409 (Total Federal and State SSI benefit)

EXAMPLE D - SSI Federal Benefit and STATE SUPPLEMENT with EARNED INCOME
Total monthly income = $317 (Gross wages)

1) $317 (Gross wages)
_-20 (Not counted)
$297
_-65 (Not counted)
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$232 divided by 1/2
=$116 (Countable income)

2) $674 (SSI Federal benefit rate)
-116 (Countable Income)
=$558 (SSI Federal benefit)

3) $558 (SSI Federal benefit)
+15 (State supplement payment for an individual living alone)
=$573 (Total Federal and State SSI benefit)

In-kind support and maintenance. "In-kind income" is income that is not in the form of cash or
negotiable instruments. See 20 C.F.R. 8416.1130-1157. Examples of in-kind income include real
property, food, and occasionally, wages (e.g., room and board as compensation for employment). In-kind
income that is unearned and directly satisfies the need for food or shelter is called "in-kind support and
maintenance.” It has special rules for valuation. Any other in-kind income is valued at its current market
value. There are two rules for placing a value on in-kind support and maintenance: the “one-third
reduction rule” and the “presumed maximum value rule.”

Under the one-third reduction rule, an amount equal to one-third of the FBR is considered to be
the value of the in-kind support and maintenance (ISM) regardless of the actual current market value of
the amount received. The one-third reduction rule applies to a claimant who lives in another person’s
household and receives both food and shelter from within that household, 20 C.F.R. §416.1131.

The presumed maximum value rule applies in any other situation; for example, where the
claimant lives in a home owned by the claimant, and someone, like a trustee, outside the home pays the
mortgage or some other food or shelter expense. Again, regardless of the amount paid, the reduction is
the presumed maximum value amount (PMV), 20 C.F.R. 8416.1140. The PMV is always calculated as
one-third of the FBR plus $20. It is rebuttable, if the value of the payment is less than the PMV amount
for a particular year. The PMV for 2009 is $244.67.

Example: If a trustee pays the monthly mortgage of $3,000 for the SSI Special Needs Trust
beneficiary, the most “income” that is attributable to the beneficiary, and thus subtracted from the

beneficiary’s SSI check, is $244.67. On the other hand, if the trustee pays only $150 towards the
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mortgage, and no other food and shelter expenses, the PMV is rebutted and the only deduction is $150,
not $244.67. The PMV is not applied item by item. For example, if the trustee pays the $3,000 mortgage
plus $1,000 for food, the PMV of $244.67 is not charged twice; there is a single $244.67 deduction
regardless of how many of the “food and shelter” items that make up in-kind support and maintenance

income are paid by the trustee or another person outside the household.

What are the ten items that make up “food and shelter” expenses that trigger the reduction of SSI

by the PMV amount? Pursuant to POMS SI 00835.465 “food and shelter” (formerly, “food, clothing and

shelter”) expenses include the following ten items and only the following ten items:

Food

Mortgage (including property insurance required by the mortgage holder)
Real property taxes (less any tax rebate/credit)

Rent

Heating fuel

Gas

Electricity

Water

© o N o a Bk~ w0 DN

Sewer

10. Garbage removal
What would be commonly thought of as possible “shelter costs,” but not on the ten-item list, that
is, things which the trustee of a Special Needs Trust, a relative, or someone else outside the home can pay
for the disabled or elderly SSI recipient, without the recipient suffering the PMV reduction in the SSI
grant, include the following:
e condominium fees, however, to the extent that some household costs from the ten items

above are included AND identifiable in the condo fee, those identifiable portions will be
used in the computation of ISM

e homeowner association fees, with the same caveat as condo fees
o telephone
e cableTV

e pool service
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e lawn service

e appliance maintenance contracts
e pest control services or contracts
e alarm service contracts

e as many additional items as one can imagine, as long as they are not any of the ten
household costs listed above in POMS SI 00835.465 quoted above.

Deeming of Income and Resources. The last type of income to be considered in determining
eligibility is deemed income. This is counted in three and only three circumstances (spouse, parent of
minor child, sponsor of alien), based on an irrebuttable presumption of support. Under these
circumstances, all or portions of the income or resources of a spouse, parent, or sponsor (and the
sponsor’s spouse) of an alien are “deemed” to be the income or resources of the claimant, even if any of
these deemors do not actually provide the support at all. Pension funds owned by an ineligible spouse or
by an ineligible parent or spouse of a parent are excluded from resources for deeming purposes. Pension
funds are defined as funds held in Individual Retirement Accounts (IRAs) or in work-related pension
plans. Note: the deemor’s IRAs and pensions funds are excluded, but not the SSI claimant’s IRAs or
pension funds, under the theory that the claimant’s IRAs can be converted to purchase food and shelter
and therefore are NOT excluded in determining eligibility. 20 C.F.R. §416.1160. A disabled person can
withdraw IRA funds early, before age 59%, without the extra 10% income tax penalty for early
distribution. See IRS Publication 590, page 53.

Deeming from spouse to spouse. The deeming of spousal income and resources applies only
if the parties are living in the same household. In addition, if there are children under age 21 living in the
household, an allocation for their living allowance is provided (up to $337 in 2009 depending on the
child’s own income), as well as for the spouse who lives in the household. The allocation for the SSI
ineligible spouse or SSI ineligible child is equal to the difference in the FBR for an individual and the
FBR for a couple: $1,011 minus $674 = $337. The resources of an ineligible (non-disabled) spouse and

the eligible (disabled) spouse claimant are added together and compared to the resource limit for a couple
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($3,000) to determine eligibility. In addition, the same income exclusions available to the claimant
spouse, apply to the ineligible spouse’s income. 20 C.F.R. 8416.1161 et seq.

Please make note of who is and who is not a “spouse.” Under the regulations at 20 C.F. R.
8416.1806, a spouse includes not only legally married spouses, but also boyfriends and girlfriends who
“hold themselves out” in the community as husband and wife, and meet other requirements. 20 C.F. R.
8416.1826(c). Spousal deeming applies even if the ineligible (healthy) spouse refuses to support the SSI
claimant otherwise eligible spouse. There is no concept of “spousal refusal” as found in nursing home
eligibility practice in states such as New York and Florida.

However, a heterosexual couple who “hold themselves” out” as if they were husband and wife,
even though neither might be able to lawfully marry, will be considered “married” for deeming purposes,
but there is no deeming between gay and lesbian couples, even if their relationship is solemnized in
Massachusetts, California, or they are partners in a “civil union” in Vermont. This federal “common law”
marriage concept applies only to “unrelated persons of the opposite sex.” 20 C.F. R. 8416.1826(c)(1).

SSA issued Emergency Memorandum EM-08063 REV on August 1, 2008, posted on the SSA
Policy Net webpage, after the California Supreme Court ruling became the second to constitutionally
strike down statutory limitations of marriage to only a man and a woman. The federal Defense of
Marriage Act, enacted to limit the effect of the Massachusetts actions, had just the opposite effect,
demonstrating the law of unintended consequences and providing an example of getting hoisted on one’s
own petard. Gay and lesbian spouse’s income and resources cannot be deemed to prevent a gay or
leshian SSI claimant’s eligibility for benefits. However, for Title 1 purposes, the Defense of Marriage
Act would prevent a gay or leshian spouse from becoming eligible for disabled or surviving widow or
widower benefits, according to EM-08063 REV:

Definition of Marriage and Spouse for Social Security Purposes

An individual whose claim for benefits is based on a State-recognized same-sex marriage
or having the same status as spouse for State inheritance purposes cannot meet the
statutory gender-based definition of husband, wife, widow, widower of the number holder
(NH), including one who is divorced.
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Under the Defense of Marriage Act, enacted by Congress in 1996, the word
“marriage” means only a legal union between one man and one woman as husband and
wife, and the word “spouse” refers only to a person of the opposite sex who is a husband
or a wife. Therefore, for all benefit purposes, SSA does not recognize such individual as
the spouse of the NH.

Deeming from sponsor to alien. Deeming rules are slightly different for sponsors of aliens.
The sponsor does not have to live with the alien for the sponsor’s income and resources to be deemed to
the alien. Secondly, it is not only the sponsor’s income and resources that count, but also the sponsor’s
spouse’s income and resources, but the sponsor’s children’s income is not deducted from the dependent
allocation when determining how much is deemed to the alien. 20 C.F.R. 8416.1166a and 20 C.F.R.
8416. 1204.

Deeming from parent to child. Deeming does not apply if the eligible (“eligible” means
medically disabled) child does not live in the same household as the parent (e.g., separated or divorced
parents). Children are subject to deeming from natural, adoptive parents, and a stepparent if living in the
same household. However, under a new rule adopted recently, if the child is living only with the
stepparent due to the death or divorce or abandonment of the home by the natural parent, the stepparent’s
income and resources are no longer deemed to a child. There are also living allocations for other children
under age 21 (up to $337 in 2009), and the income exclusions of both parents apply in determining
eligibility. 20 C.F.R. §416.1165. A quick short-hand 2009 Deeming Chart attached as Exhibit A. Please
note that it is dangerous to your malpractice carrier’s well-being to use this chart willy-nilly. It is a guide
only, and no substitute for actually applying the deeming formulas. Specifically, the chart does NOT
apply at all in any of the following circumstances:

e The parent(s) receives both earned income (e.g., wages or net earnings from self—

employment) and unearned income (e.g., Social Security benefits, pensions,
unemployment compensation, interest income, and State disability).

e The parent receives a public income maintenance payment such as Temporary
Assistance for Needy Families (TANF), or a needs—based pension from the
Department of Veterans Affairs.

e The parent pays court-ordered support payments.

e The disabled child has income of his or her own income - either trust
disbursements for In-kind support and Maintenance, other unearned income such
as child support, or wage or self-employment income.
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e Any ineligible child (non-disabled or non-SSl-eligible brothers or sisters in the
same household) has income of his or her own, marries, or leaves the home, or is
a child for whom child support payments are being made.

e There is more than one disabled child applying for or receiving SSI benefits.
e The State supplements the Federal benefit.

Deeming methodology: applying the deeming formula to parents’ income. SSA is required
to consider the income and resources (assets) of parents, including a step-parent, who live in the same
household with the disabled child. The federal law basically follows state law parental responsibilities to
meet children’s basic needs for food, shelter, and medical care but unlike state law, a parent’s income and
resources affect a disabled child’s eligibility for SSI when and only when:

e The disabled child is living in the parents’ household

e The disabled child is not married, and

e The disabled child is under age 18.
In other words, the income and assets of a parent who does not live with the disabled child, such as a
divorced or separated father or step-father, are not counted against the child, no matter how wealthy the
non-residential parent is. “Income” is the money a parent receives such as wages, Social Security
benefits, pensions, gifts, and personal injury structured settlement proceeds. Income also includes non-
cash items such as food or housing provided by someone, or something else, such as a family trust.
Income is treated differently depending on whether it is earned income or unearned income. Remember,
Earned income is income received from wages and self-employment. Unearned income is any income
other than earned income, including Social Security benefits, structured settlement annuity payments, VA
payments, unemployment compensation, private pensions, and the value of food or housing received from
others.

SSA uses a particular order to determine how much of parents’ monthly income SSA counts in

calculating the amount of a disabled child’s SSI benefit. The calculations must be applied in order. That

is very, very important. If the calculation is not made in this particular order, the result will change, and

benefits could be lost.
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1. SSA starts with the parents’ monthly gross earned income (before taxes) and unearned
income. SSA uses retrospective monthly accounting, meaning that income two months
prior is counted in determining this month’s SSI benefit; for example, income in January
are used to calculate the March SSI payment amounts. Parents are obligated by law to
inform SSA every month that their earnings from work or any other sources change. The
extra month gives SSA time to change the following month’s SSI payments based on the
reported change in the previous month. In the example, the change occurs in January; the
parents notify SSA in February; the March SSI check is adjusted.

2. SSA starts with the parents’ unearned income.

3. Subtract a living allowance for each for the children in the household (living with the
family) who is not eligible for SSI (that is, healthy or otherwise ineligible for SSI). The
“living allowance” is a dollar amount equal to the difference between the SSI monthly
benefit amount for a married couple and the SSI benefit amount for an individual. For
2009, the SSI amount for a couple is $1,011, and for an individual, is $674, so the
difference is $337. So for each healthy child, subtract $337 (2009) ONLY IF the child
has no income of his or her own. If the healthy (“ineligible”) child has income of his or
her own, whether earned or unearned, such as child support received, that income is
subtracted from the non-SSI ineligible child’s “living allowance” amount.

4. If the parents’ unearned income is less than the living allowance for the children, SSA
subtracts the balance of the living allowance from the parents’ earned income.

5. SSA then subtracts $20 from the parents’ remaining unearned income. If the parents have
less than $20 in unearned income, SSA subtracts the balance of the $20 from the parents’
earned income.

6. SSA subtracts $65 from the parents’ remaining earned income, and then SSA subtracts
one-half of any earnings over the $65.

7. SSA then adds the parents’ remaining unearned and earned income together.
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10.

11.

12.

13.

14.

SSA then subtracts a living allowance for parents in the household. If itisa two-parent
household, the amount of the living allowance is $1,011 (2009), and if it is a single-
parent household, subtract $674 (2009).
Any remaining income is counted as unearned income to the disabled child or disabled
children, if more than one.

If SSA is determining SSI eligibility and payment amounts for more than one disabled
child in the household, SSA divides the remaining income between those disabled
children.

SSA then adds the parents’ deemed income to the disabled child’s own unearned income,
such as trustee disbursements for the disabled child’s food and shelter (ISM), a child’s
SSA Title 11 dependent benefits, or any other income.

SSA then subtracts the child’s $20 general income disregard. If the total of the child’s
unearned income and the parents’ deemed income is less than $20, SSA subtracts the
balance of the $20 from the child’s earned income.

SSA subtracts $65 from the child’s earned income, and then subtracts one-half of any
earnings over $65.

SSA then combines the child’s remaining unearned and earned income to get the total
income used to determine the child’s SSI eligibility and payment. To determine the
payment amount, start with the maximum SSI payment for a disabled individual, which is

$674 in 2009, then subtract the total income from the SSI amount due the disabled child.

Worksheets. Worksheets for applying the income formulas for parent-to-child deeming and
spouse-to-spouse deeming are attached as Exhibit B (parent-to-child) and Exhibit C (spouse-to-spouse).

Applying rules for deeming of deemor’s resources. To be eligible for SSI, the SSI claimant’s
resources and the deemor’s own resources cannot be more than the SSI resource limit. A claimant can
have resources up to countable $2,000. One parent in the household can have resources up to $2,000 and

two parents in the household can have resources up to $3,000. Any amount over the parents’ resource
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limit is counted as a resource of the disabled child. Remember, the resources of a parent who lives with
the child “in the household” counts but the resources of the parents who does not live with the child does
not count, no matter how much. In a household headed by a grandparent, for example, and neither parent
lives with the SSI eligible child, there is no deeming whatsoever. Why? Grandparents owe no legal duty
of support to the child. However, if parents live with the child, they are entitled to the same resource
exclusions as the disabled child — one house, one car per household, contents of home, personal effects,
etc. Resources include the net market value of structured settlement annuities, which can be “factored” or
sold for a severely discounted rate to J. G. Wentworth in response to his ubiquitous 3 a.m. TV ads.

Resources are counted in the following manner:

1. SSA generally does not count some of the parents’ resources, such as the home they live in,
one automobile, pension funds, burial spaces, and certain burial funds up to $1,500. General rules for
exclusion of resources apply. See 20 C.F.R. 8416.1201 et seq.

2. SSA adds together the value of all the parents’ resources that SSA does count.

3. SSA then subtracts the resource limit for the number of parents in the household ($2,000 for
one parents or $3,000 for two parents).

4. SSA then counts the remaining amount as resources of the child. If SSA is determining SSI
eligibility for more than one child in the household, SSA divides the parents’ remaining resource amount
between those children.

5. SSA then adds the remaining amount of the parents’ resources to the value of any resources
the disabled child owns. If the combined amount (parents plus child) is more than the child’s resource
limit of $2,0000, the disabled child is not eligible for SSI.

Billy’s SSI benefits: an example of parent-to-child deeming using 2009 figures. Assume a
married couple with a household of three children, one disabled and two not. This is the husband’s first
marriage and he has no children other than Billy, the disabled minor child born of this marriage. Billy’s
brother, Jack, is the wife’s minor son from a previous marriage, and gets child support of $150 per month,

and also earns $100 per month in a part time job while in high school. Billy’s older brother, Tommy the
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Rock Star, is also the wife’s son from a previous marriage, is 20 years old, dropped out of school, and is a
lead singer in a rock band and earns in $6,000 per year, but continues to live with his mother and step-
father in the parents’ garage. Dad earns $2750 per month gross wages. Mom stays home to care for
Billy, the disabled child. They have no investment accounts other than dad’s IRA and an old 401(k) that
mom had from employment between her first and second marriage, and a joint checking account with a
balance on the first day of the month of $2,500 and a small savings account of $2,000 that pays 2%
interest once each quarter.

Thus the family household’s total gross income is $3,500 per month, or $42,000 per year, not
counting the savings interest of approximately $40 per year. The regular income of this family unit is
comprised of dad’s gross income of $2,750 plus Jack’s child support of $150, plus Jack’s $100 earnings
from part time employment, and Tommy’s rock band income of $500 for a monthly total of $3,500 or
$42,000 per year.

Is Billy eligible for SSI1? Let’s apply the monthly two part test: low resources (less than $2,000

for an individual) and income eligibility to determine the amount of his SSI check, if any.

Billy’s resource determination. The parents’ total countable resources are $4,500 (checking
plus savings account balances on the first of the month. The pension funds are not deemable to the
disabled child. Thus, $1,500 will be deemed a resource against Billy’s eligibility ($4,500 less the
couple’s resource limit of $3,000). But Billy, the disabled child, is also entitled to a $2,000 resource
exclusion. His total resources consist of the $1,500 deemed to him from his parents’ excess resources.
Since this amount of $1,500 is less than the statutory exclusion amount of $2,000 for a disabled
individual, Billy passes the SSI resource eligibility test for the month in question.

Billy’s income determination. A *2009 Deeming Chart” is attached as Exhibit A. Using it,
however, would give us the wrong answer, unless we are aware of the “NOTE” at the bottom of the
Chart, and hand-perform the calculations using a worksheet.

Before we can use the Parent-to-Child Deeming Worksheet (Exhibit B), we have to compute the

amount of the allocations allowable for the support of the healthy or otherwise non-SSiI eligible children,
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Jack and Tommy. As shown on the chart, the normal allocation for non-eligible children is $337 per
month (computed as the difference between the FBR for an individual - $674 in 2008, and the FBR for a
couple - $1,011). Can we use the entire $337 deduction times two ($337 x 2 = $674), for the two healthy
children? No. Jack, the high schooler, has countable income — his own “unearned income” consisting of
child support of $150 from his birth father, plus “earned income” from a part time job of $100 per month
gross. The $150 child support payment is reduced by one-third, so only $100 counts. [NOTE: Only the
amount of child support actually received counts, not the amount ordered by the court but perhaps not
fully paid]. So Jack’s countable “unearned income” is $100. Jack’s earned income from his part time job
is subject to the Student Earned Income Exclusion (SEIE) of $1,640 per quarter (up to a maximum of
$6,600 per year), so none of Jack’s part time work income counts. Therefore, Jack’s $337 allowance is
reduced but only to $237.

Secondly, can we deduct Tommy the Rock Star’s children’s allowance in the parental deeming
calculation? No, because although he is under age 21, the age at which the child allowance stops, and
although he earns under the $6,600 annual figure, Tommy is not a student. Therefore, Tommy’s SSI
healthy child allocation of $337 is reduced by his monthly income of $500, so his allowance is zero.
Tommy the Rock Star’s monthly band income is counted in the calculations even though the rock star
spends all his money buying music on iTunes. Therefore, even though the parents are feeding and
housing Tommy and he is a member of the household, there is simply no allocation for him under the
rules.

The parents’ have no unearned income. Their savings account interest is only credited once each
quarter, and it is not this month. If they did have unearned income, the healthy child allocations of a
minus $237, and the general income disregard of minus $20, would be first subtracted from the parents’
unearned income. However, those deductions are not lost, since any amount not used to reduce unearned
income can be used to reduce the parents’ earned income. Dad has $2750 gross income, less the unused
negative $237 (the allocation to feed and house Jack) and the negative $20 general income disregard,

leaves $2,493. Then subtract the $65 earned income disregard, leaving $2,428. Subtract one-half of that
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(the 50% deduction from earned income) to leave $1,214. The parents are allowed to have an allocation
to feed, clothe and house themselves, which is equal to the amount they would be paid if they were an SSI
eligible couple themselves. In a one parent household, the deduction is $674, and in a two parent
household, it is $1,011. In this case, we subtract $1,011 from the $1,214, leaving $203 to be deemed to
Billy, the disabled minor child who lives with them.

Then we do Billy’s computations. He has unearned income of $203 deemed income from his
parents. If he had a trust paying food and shelter expenses we would add another $244.67 to his unearned
income, or if he had child support payments, another 2/3 of the support actually paid. In this case, he
doesn’t, so we subtract the $20 general income disregard from the $203, leaving a total countable income
of $183. We subtract the $183 from the SSI FBR rate of $674 for an individual, leaving an SSI check due
Billy of $491.

Yes! What a country! Although Billy lives in a household that has $42,000 per year family
income, he is eligible for SSI, and in 31 jurisdictions of this country, automatic SSl-related Medicaid.

A copy of Billy’s calculations appears on the filled-in SSI parent-to-child deeming worksheet in
Exhibit D attached.

Some important POMS on deeming:

S101310.140 Deeming concept — Household
S101310.145 Deeming concept — Parent
S101310.165 Deeming concept — Temporary Absence

S| 01310.170 Deeming concept — Absence from a Deeming Household due to Military
Service

S101310.140 Deeming concept — Household
S101310.201-209 Waiver of Parental Deeming rules

Sl 01320.500 Deeming of Income from Ineligible Parent(s) Note: this has several
examples which are instructive]

S1 01320.500 Deeming — Change of Status — Parents/Children
S101320.700 Monthly Deeming Worksheets
S101330.001 Deeming of Resources — General

Sl 01330.220 Deeming — Exclusions from Resources (pension funds, and burial
exclusions)

S1 01330.280 Examples Parent-to-Child Deeming (resources)
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Two techniques to avoid deeming of resources. SSA has a special rule that excess resources
that are in the process of being sold will not be counted in eligibility determinations. This is called
“conditional eligibility.” 20 C.F.R. §416.1240 et seq. Under certain circumstances an individual with
excess non-liquid resources may be paid an SSI benefit on agreement that they will dispose of the
property in a timely fashion. This can apply to both personal or real property. Some of the benefits paid
during conditional eligibility may have to be repaid to SSA when the asset is disposed of. However, it’s
use is not just limited to creating a cash flow during the time the real or personal property is listed for
sale. It also triggers Medicaid eligibility, which can often be life-saving.

A second, little known POMS section, is even more useful in parental deeming cases: although
there is a prohibition on transferring resources for no or less than market value, which would prevent an
SSI recipient from giving away his or her resources, that prohibition does not prevent a parent from
transferring any or all of the parent’s resources for no value whatsoever. See the last sentence of POMS

S1 01150 110.E., the POMS which otherwise imposes the transfer of resources penalty:

E. POLICY—TYPES OF TRANSFERS AFFECTED

This provision applies to transfers made:
e by an individual;
e by the individual's eligible or ineligible spouse (SI 00501.150);
e by persons who are co-owners of the resource being transferred;

e on behalf of the individual by a person acting for and legally authorized to
execute a contract (e.g., a legal representative, a legal guardian, a parent for a
minor child, etc.);

e by an individual transferring assets which he constructively received (e.g., he/she
refused an inheritance).

e by an individual transferring assets in the month of receipt (e.g. the transfer of
income that would have been considered a resource in the following month, if
retained).

This provision does not apply to transfers made by a deemor unless the deemor is a co-
owner of the resource or is the ineligible spouse. For example, the provision does not
apply to a resource transfer made by a parent who is a deemor (unless the eligible child
and parent are co-owners of the resource). [Emphasis added].

If the gift by the parent is over the $12,000 annual IRS gift exclusion, a gift tax return will have to
be filed, and possibly gift taxes paid. However, clever estate and tax attorneys have devised ways to

create irrevocable family trusts that both avoid the gift tax and comply with the SSI resource and income
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rules by imposing SNT-type restrictions on how the trustee aids the parent deemor until the child dies or
becomes age 18 and deeming ends.

Waiver of parental deeming. Under limited circumstances, the deeming of parental income and
resources can be completely waived. Section 1614(f)(2)(B) of the Social Security Act prohibits the

application of deeming of parents income and resources in determining the child’s SSI eligibility:

Section 1614(f)(1) For purposes of determining eligibility for and the amount of benefits
for any individual who is married and whose spouse is living with him in the same
household but is not an eligible spouse, such individual's income and resources shall be
deemed to include any income and resources of such spouse, whether or not available to
such individual, except to the extent determined by the Commissioner of Social Security
to be inequitable under the circumstances.

(2)(A) For purposes of determining eligibility for and the amount of benefits for
any individual who is a child under age 18, such individual's income and
resources shall be deemed to include any income and resources of a parent of
such individual (or the spouse of such a parent) who is living in the same
household as such individual, whether or not available to such individual, except
to the extent determined by the Commissioner of Social Security to be
inequitable under the circumstances.

(B) Subparagraph (A) [imposing deeming in determining eligibility for SSI
payments] shall not apply in the case of any child who has not attained the age of
18 years who—

(i) is disabled;

(ii) received benefits under this title, pursuant to section 1611(e)(1)(B),
while in an institution described in section 1611(e)(1)(B);

(i) is eligible for medical assistance under a State home care plan
approved by the Secretary under the provisions of section 1915(c)
relating to waivers, or authorized under section 1902(¢e)(3); and

(iv) but for this subparagraph, would not be eligible for benefits under this
title.

Summary. Knowledge of these rules can benefit our clients substantially. Our office recently
used these rules to make $12 Million “disappear,” $6 Million of the child’s medical malpractice
settlement proceeds and $6 Million of the parent’s derivative share settlement proceeds as well, without
creating an inheritance possibility for the unwed father who had abandoned the child at birth. It was
critical that the severely disabled child maintain his SSI disability benefits to trigger automatic eligibility
for Medicaid. His medical expenses run between $1 million and $3 million per year at fee-for-service

rates. Knowledge of the SSI parental income and deeming rules provided an opportunity to save the
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child’s life, since access to medical care is often denied, in spite of personal wealth, for lack of private or
public health insurance coverage.
Exhibits
Exhibit A. 2009 SSI Deeming Chart
Exhibit B. Blank Parent-to-Child Deeming 2008 Worksheet
Exhibit C. Blank Spouse-to-Spouse Deeming 2008 Worksheet

Exhibit D. Billy’s Eligibility: Sample Parent-to-Child Deeming using the
Worksheet
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